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against a land owner in his suit against the owners of the block for obstruct- 
ing access to his property because his rights are different from those of the 
general public, which alone the judgment can conclude. Long v. Wilson, 119 
Iowa 267, 93 N.W. 282, 60 L.R.A. 720, 97 Am. St. Rep. 315. Also that rights of 
abutting property owners to tlhe use of the streets are not affected by a suit by 
the city to which they are not parties. James v. City of Louisville, 19 Ky. Law 
Rep. 447. .Though no cases exactly in point have been found it is believed that 
the main case proceeds upon the right theory, Shanahan v. City of South 
Omaha, supra, Otis v. City of St. Paul, supra. 

Mandamus — When Lies — Governor Member of Board. — Mandamus was 
brought against the Secretary of State, State Auditor and two other State 
officers, who, with the Governor, comprised the commissioners of the land 
office, to compel them to pay certain sums of money in the State Treasury 
Held, that mandamus will not issue to compel the performance of an act by 
the Governor, but may be issued to require a board, of which the Governor 
is ex-officio a member, to perform ministerial duties imposed by law. State 
ex rel. Dunlop, State Treasurer, v. Cruce, et al., Com'rs of Land Office (Okla. 
1912) 122 Pac. 237. 

In denying mandamus against the governor alone, the court is in line 
with the holdings in Arkansas, Florida, Georgia, Illinois, Indiana, Louisiana, 
Maine, Michigan, Mississippi, Missouri, New Jersey, New York, Tennessee, 
and Massachusetts, though a contrary doctrine is held in Alabama, California, 
Colorado, Kansas, Kentucky, Maryland, Minnesota, Montana, Nebraska, Ne- 
vada, North Carolina, Ohio and Wyoming. In these states mandamus against 
the governor is allowed to compel the performance of ministerial duties. For 
extended note upon mandamus against the governor see 10 Mich. L. Rev. 480 
and note to State v. Brooks, 14 Wyo. 393, 6 L. R. A. (N. S.) 750. In holding 
the writ will run against the other members of the board, though, not against 
the governor, the principal case is sustained by the weight of authority. 
Louisiana Bd. of Liquidation v. McComb, 92 U. S. 531, 23 L. Ed. 623 ; State v. 
Chase, 5 Ohio St. S28; Gray v. State, 72 Ind. 567 ; State, ex rel. Law v. Towns, 
8 Ga. 360, 370: People, ex. rel. Broderick v. Morton, 156 N. Y. 136. It is 
considered in these cases that a board, being able to act by a majority, man- 
damus may issue against the other members to compel them to act, while it 
would be denied if brought against the governor alone. But the principal 
case is opposed to-the decisions in State v. Bd. of Liquidation, 42 La. Ann. 
648; State v. Bd. of Inspectors, 114 Tenn. 516; Mc Fall v. State Bd. of Educat- 
ors, 101 Tex. 572; In re Dennett, 32 Me. 508; State v. Harvey, 11 Wis. 33; 
People ex rel. Sutherland v. Governor, 29 Mich. 320, 18 Am. Rep. 89; where 
mandamus against a board of which the governor is a member is denied. 

Master and Servant— Fellow-Servant Rule.— An employee at work in 
the repair yard of a railroad was killed through the negligence of an engine 
and switching crew while the latter were running a car needing repair from 
the general tracks into the repair yard. Held, that 'the fellow-servant rule 
was applicable. Beutler v. Grand Trunk Junction R. Co. (1912) 32 'Sup. Ot. 
402. 
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Probably the most satisfactory test ever given by the United States Su- 
preme Court concerning the applicability of the "fellow-servant" doctrine, is 
the following: "If the departments of the two servants are so far separated 
from each other that the possibility of coming in contact and hence incurring 
danger from the negligent performance of the duties of such other depart- 
ment, could not be said to be within the contemplation of the person injured, 
the doctrine of fellow-service should not apply." Northern Pac. R. Co. v. Ham- 
bly, 154 U. S. 349, 357. 38 L. Ed. 1009, 14 Sup. Ct. 983. See also Kuhn v. 
Fairmont Coal Co., 215 U. S. 349, 54 L. Ed. 228, 30 Sup. Ct. 140. In the prin- 
cipal case the court followed these authorities; but the following quotations 
from the opinion of the court are interesting: "The doctrine as to fellow- 
servants may be, as it. has been called, a bad exception to a bad rule, but it 
is established, and it is not open to courts to do away with it upon their per- 
sonal notions of what is expedient. * * * If the law is bad, the legis- 
lature, not juries, must make a change." This is one of the many evidences 
tending to prove that the courts would be glad to be relieved of this doctrine 
with which they once saddled themselves, but which they now find unsuited 
for modern conditions. 

Master and Servant— Liability of Master to Third Persons eor Acts 
of Servant— Automobiles.— A chauffeur had taken his employer (defendant) 
to the theatre, and had been told to be back there at a certain time; the em- 
ployer then loaned him money to get a hair cut ; the chauffeur, after driving 
the employer's automobile to several barber shops, to find a barber at leisure, 
was returning to the theatre, when he ran over and killed plaintiff's intestate. 
Held that the chauffeur was then acting within the scope of his employment, 
and the employer was liable for the consequences of the accident. McKier- 
nan v. Lehmaier (Conn. 1911), 81 Atl. 969. 

The court follows Stone v. Hills, 45 Conn. 44, 29 Am. Rep. 635. The test 
is whether the servant was doing what he was employed to do at the time he 
caused the injury complained of. Rowell v. Boston & Me. R., 68 N. H. 358, 
44 Atl. 488. The master is not liable where the act of the servant is done to 
effect some independent purpose of his own; Barmore v. Vicksburg R. Co. 
85 Miss. 426, 38 South 210, 70 L. R. A. 627: or where the servant turns wholly 
aside from the master's employment and goes 1 on an independent journey 
wholly foreign to his employment; McCarthy v. Timmins, 178 Mass. 378, 59 
N.E. 1038, 86 Am. St. Rep. 490; or where having finished his master's business 
and returned home, he starts on a separate journey for a purpose of his own 
without his master's knowledge; Mitchell v. Crasswaller, 13, C.B. 237, 22 
L. J. C. P. 100. Thus where a chauffeur took an automobile for his own use 
to a different place from where he was directed to take it, it was held that 
the relation of master and servant did not exist; Danforth v. Fisher, 75 
N. H. in, 71 Atl. 535; and where the chauffeur in disobedience to instruc- 
tions had the automobile out for his own pleasure, at the time of the accident, 
the owner was not liable; Lots v. Hanlon, 217 Pa. St. 339, 66 Atl. 525. 10 
L. R. A. (N.S.) 202, 118 Am. St. Rep. 922; Stewart v. Baruch, 103 App. Div. 
577, 93 N. Y. Supp. 161. 



